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IN THE 


United States Court of Appeals 

FOIl THE DlSTKCT OF COLUMBIA. 


No. 8589. 


CHARLES F. SMITHSON, SUBSTITUTED TRUSTEE, 

Appellant, 

v. 

BELL CALLAHAN, ET AL., Appellees. 


Appeal from the District Court of the United States for the 

District of Columbia. 


BRIEF FOR APPELLANT. 


JURISDICTIONAL STATEMENT. 

The Plaintiff in the District Court below sought to resign 
as Trustee under a testamentary trust praying the Court 
to appoint a substituted Trustee, to determine certain claims 
against the estate, to interpret the will and testamentary 
trust under which she acted and to approve her final ac- 
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count. She predicated her right to appear in Court on Title 
11, Sections 301 and 306 of the District of Columbia Code, 
1940 edition, determining the general jurisdiction of the 
District Court, as well as under the provisions of the Act 
of June 14,1934, c. 512 (48 Stat. 955), c. 829 (49 Stat. 1027), 
U.S.C. Title 2S Section 400. After the District Court had 
granted the relief prayed for, the District Court by order 
sought to continue jurisdiction over the substituted Trustee 
and entered an order requiring the Substituted Trustee to 
make annual accounts and reports. The Trustee appealed 
to this Court as a matter of right under the provisions of 
Title 17, Section 101, District of Columbia Code, 1940 edi¬ 
tion. 

STATEMENT OF CASE. 

In his will Benjamin E. Smithson made a testamentary 
trust wherein he directed his testamentary trustee to pay 
certain amounts to different beneficiaries and the remain¬ 
der, both principal and income, to be held intact until the 
youngest child of Charles F. Smithson should attain the age 
of twenty-one (21) years. This testamentary trust gave the 
trustee full power to manage the trust property, collect 
rents, encumber, transfer, sell and convey any or all of the 
t rust property as it should be deemed by the trustee finan¬ 
cially advantageous. After the death of Benjamin E. Smith- 
son the nominated trustee, Bell Callahan, entered upon her 
duties as trustee. Thereafter said Bell Callahan, desiring 
to retire as trustee, petitioned the District Court 
(Appellant’s App. 3) to permit her to resign as 
such trustee, to appoint a new trustee, to approve and 
ratify her collections and expenditures, to allow her a com¬ 
mission, to interpret the will of Benjamin E. Smithson in 
certain respects and to declare the rights of the several 
parties to the action and to give instructions to the trustee. 
A guardian ad litem was duly appointed and made his re¬ 
port. The will was interpreted and the new trustee ap¬ 
pointed and qualified. The new trustee was Charles F. 


3 


Smithson, the Appellant here. All of the questions raised 
by the complaint have been determined by the Court and 
all of the necessary parties were at that time duly before 
the Court. Thereafter the Clerk of the District Court, seek¬ 
ing to require the substituted trustee to comply with the 
aforesaid local Rule 22, threatened to issue a Rule to Show 
Cause against the trustee, whereupon the trustee petitioned 
for instructions (Appellant’s App. 12) The Court thereupon 
passed an order (Appellant’s App. 13) ordering the trustee 
to comply with the requirements of the aforesaid local Civil 
Rule 22 and further ordering that the substituted trustee 
is administering the trust under “jurisdiction” of the 
Court. From this order the substituted trustee takes his ap¬ 
peal. 

RULES INVOLVED. 

Local Rule 22 of the Rules for the District Court of the 
United States for the District of Columbia (1941) 

“A fiduciary administering an estate under the su¬ 
pervision of this Court, other than in its probate 
branch, shall annually within thirty days after the an¬ 
niversary date of qualifying in his office, file a verified 
account and report * * 

The rule in effect in the District Court prior to September 
16,1938, Equity Rule 69: 

“Within thirty days prior to the first of May in every 
year it shall be the duty of every Trustee, Committee 
or Receiver appointed by a decree or order of a Justice 
of the Equity branches of this Court and of every Trus¬ 
tee executing or administering any trust howsoever 
created under the order and supervision of any branch 
of the Court other than the Probate branch * * * to file 
with the Clerk of the Court a report or account * * 

On or about September 16, 1938, the above Rule was 
changed to Civil Rule 47: 

“Within thirty days prior to the first of May in 
everv year, it shall be the dutv of everv Trustee, Com- 
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niittee or receiver, appointed by this Court, and of 
every trustee executing or administering any trust 
howsoever created under the order and supervision of 
this court, other than the probate branch, and all fidu¬ 
ciaries administering any estate in this court, includ¬ 
ing testamentary trustees, with the single exception of 
the probate branch, to file with the clerk of the court 
a report or account.” (Italics supplied) 

STATEMENT OF POINTS. 

1. The Court below erred in failing to instruct the Sub¬ 
stituted Trustee not to file annual accounts and statements 
of assets under local Rule 22. 

2. The Court below erred in instructing the Substituted 
Trustee to comply with the requirements of local Rule 22. 

3. The Court below erred in passing an order which 
stated that the Substituted Trustee was “administering the 
Trust under jurisdiction” of the said Court. 

4. The Court below erred in its interpretation of Local 
Rule 22 by considering jurisdiction of the Court as synony¬ 
mous with supervision of the Court. 

5. Testamentary trust under which the substituted trus¬ 
tee acts is not under the supervision of the District Court. 
The terms of this testamentary trust are clear. The substi¬ 
tuted trustee looks to the trust for authority and not to the 
Court. The trust is being administered by the terms of the 
trust itself. 


SUMMARY OF ARGUMENT. 

Plaintiff in the District Court was, by decree of that 
Court, appointed substituted trustee to administer a testa¬ 
mentary trust. At the time of his appointment a rule of 
Court required a yearly accounting by every trustee ap¬ 
pointed by the Court. Thereafter the rule was changed so 
that only those fiduciaries administering a trust under 
the order and supervision of the Court should file 
accountings. The substituted trustee takes his authority by 
substitution from the testamentary trust which specifically 



sets forth his duties. He is not, therefore, administering 
the trust under Order of the Court or supervision of the 
Court. 

The rule requiring fiduciaries administering any 
trust under the order and supervision of Court applied 
only to those trusts which the Court itself sets up, as trustee 
to sell under a mechanic’s lien, a Committee of an insane 
person or where the trust is ambiguous or lacks detail from 
or in those cases where the trustee for reason of expedience 
may ask the Court to dictate each and every step which he 
should take. 

Supervision of the Court means complete control and it 
was not the intention of the testator to give the Court such 
authoritv over his trust nor was it the intention of the Court 
by its latest rule to include such authority over a specific 
testamentary trust. 

This trust by its terms will last for approximately twelve 
years, its yearly income being about $1,000.00. The contin¬ 
ued fees to the Clerk, Auditor and attorney each year would 
be a considerable hardship on the estate. 

ARGUMENT. 

The only question raised by the substituted trustee is 
whether or not he is bound by Rule 22 of the Local Civil 
Rules of the District Court of the United States for the Dis¬ 
trict of Columbia (1941). It is noted that Civil Rule 47 and 
its successor, Equity Rule 69, required every trustee ap¬ 
pointed by the Court to file at least a report and that the 
present rule, Rule 22, required only fiduciaries “adminis¬ 
tering an estate under the supervision of this Court” to file 
an account and a report. 

It seems clear that the Court in framing Rule 22 had be¬ 
fore it the two (2) predecessor rules and deliberately ex¬ 
empted trustees appointed by the Court from filing accounts 
and reports unless the estate was administered under the 
supervision of Court. This appears to be the only conclu- 
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sion that may be reached from the plain wording of the 
several rules set forth above and follows the fundamental 
rule of construction of statutes and rules of Court. 

The testamentary trust was not made a part of the plead¬ 
ings in the Court below and there were no formal hearings 
at any time on any of the questions raised in the District 
Court and the testamentary trust was never formally intro¬ 
duced in evidence but was a part of the record of the Pro¬ 
bate branch and sent from the Office of the Register of Wills 
io the Justice appointed to make a particular determination 
so that he might have the benefit of the exact wording of 

the tostamentarv trust. The aforesaid testamentary trust 
•> * 

is therefore set out in part herein: 

“All the rest and residue of my estate not hereinbe¬ 
fore disposed of (hereinafter called the trust estate), 
of whatever character—real, personal or mixed—and 
wherever situated, of which I may be seized at my 
death, I give, devise and bequeath to Isabel Patton (at 
one time Mrs. William A. Smithson) in and upon the 
following trusts: 

1st. To take possession of and manage my said trust 
estate, to collect the rents and other revenues thereof, 
with power to encumber, transfer, sell and convey the 
whole or any part thereof should it be advisable in or¬ 
der to pay off debts or in the event partition should be 
ordered by a court of competent jurisdiction, or should 
sale, in the discretion of the trustee, be financially ad¬ 
vantageous, upon such terms as she may deem best, the 
purchaser or purchasers not being required to see to 
the application of the purchase money, to pay the be¬ 
quests hereinafter set forth out of the proceeds re¬ 
ceived from this trust estate, but if payment in this 
manner be impossible within nine years after my de¬ 
cease, then, I direct my trustee to sell a sufficient 
amount of real property of this estate to pay all unpaid 
bequests; and with power to reinvest any proceeds by 
depositing such proceeds in a national bank, and with 
power to perform any and all other acts that may be 
necessary in the premises to more effectually carry out 
the trusts herein created; to pay the following bequests 
in the order named: * * * 
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“I direct my trustees to hold the remainder of said 
trust estate existing after the settlement of the items 
hereinbefore mentioned and thereafter to accumulate 
the net proceeds of said trust estate for the purpose 
of holding the same, together with the principal, until 
the youngest child now living of Charles F. Smithson 
shall have attained the age of twenty-one years, at 
which time the entire residue of this trust estate, both 
principal and accumulated proceeds shall, by my trus¬ 
tee, be conveyed and distributed as tenants in common 
to Dixie Smithson, Carrol Smithson and Thomas Smith- 
son, children of my nephew, Charles F. Smithson, or 
the survivor or survivors of them, to be held absolutely 
and in fee simple title.” 

The administration of a trust under the supervision of 
the Court would connote complete control. Whitelock vs. 
Dorsey, 88 Atl. 241, 121 Md. 497, and the trustee thereupon 
becomes a mere official of the Court with ministerial duties 
only carrying out the mandates of the Court and requiring 
authority from the Court for each step taken. It is apparent 
that the District Court in promulgating Local Rule 22 de¬ 
sired to avoid such a strict limitation on some of the fidu¬ 
ciaries who might come under their jurisdiction. In the in¬ 
stant case the substituted trustee has the power to manage 
and encumber the estate, transfer, sell and convey all or 
any part of it, participate in Court actions, refuse to pay 
beneficiaries thereunder under certain conditions, to hold 
the estate until a designated beneficiary attains the age of 

twcntv-one vears and is directed as to the manner in which 
* * 

the trust estate shall be terminated. The authority of the 
substituted trustee flows from the instrument itself and not 
from the Court, the Court merely appointing him in the 
place and stead of the original trustee. 

There are, indeed, many estates which are administered 
under the supervision of the Court, but this estate does not 
come within the class. Conservators, committees, trustees 
to foreclose mechanics liens, trustees to carry out certain 
orders of the Court and a host of other fiduciaries whose 
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authority comes directly from the Court must of necessity 
carry on duties under the supervision of the Court. These 
fiduciaries cannot sell, reinvest nor take any step at all un¬ 
less required to do so by the Court or a rule of Court or a 
particular statute under which they may act. It has also been 
held that where a trustee seeks the protection of a Court 
for the purpose of having his trust administered under the 
direction of the Court, equity will thereby obtain jurisdic¬ 
tion to supervise the entire estate, Hutchins vs. Dante, 40 
App. D. C. 264. In the instant case the trustee did not seek 
to have his trust administered by the Court because his 
authority under the testamentary trust was clear. Nor does 
he act under the authority of any particular power given 
by statute. 

If the testator had intended the Court to supervise his 
testamentary trust he could easily have said so. He did not. 
The substituted trustee has given ample bond to cover any 
defalcation or mis-appropriations and there is no reason 
for this Court to burden this small trust with continuous 
fees for the Auditor and Clerk and attorneys year after 
year. The trustee needs no authority from this Court to 
sell or encumber the property, nor manage it, nor do any 
other thing, for the duties of the trustee are set forth in the 
testamentary trust and express the will and intention of 
the testator. 

Equity Courts do not presume to burden parties which 
come before it, Sherman v. Bramham, 78 F (2d) 443. It 
merely seeks to resolve the issues presented to it and can 
make no binding decree when there is nothing before it, 
Flershem v. National Radiator Corporation, 298 U. S. 722. 
The Court below has, by its rules, specifically limited its 
jurisdiction in requiring the filing of accounts to include 
only fiduciaries who administer their estates under the su¬ 
pervision of the Court. By excluding from its last rule the 
broad requirement that all fiduciary appointments would 
lie required to file accounts it took away from the Court the 
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jurisdiction of the Court to require the appellant herein to 
comply with Local Civil Rule 22. In a matter quite similar 
to the case at hand, the lower Court held that a substituted 
testamentary trustee should not comply with Local Rule 
22, Kengla v. Federal American National Bank and Trust 
Company, United States District Court for the District of 
Columbia, Equity No. 57630. It should be further noted that 
when the Appellant was appointed, Local Rule 22 had not 
been promulgated. 

Respectfully submitted, 

Harry J. Daly, 

Attorney for Appellant. 
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Endorsed: Filed Sep 10 1940 Charles E. Stew¬ 
art, Clerk 

In the District Court of the United States for the 
District of Columbia 


Civil Action No. 8298 

Bell Callahan, 709 Eighth Street, N. W., Washington, 

D. C., Plaintiff, 


v. 

Dixie Smithson, Infant, 484 G Street, S. W., Washington, 
D. C. (Charles F. Smithson, father and custodian); 
Carrol Smithson, Infant, 484 G Street, S. W., Wash¬ 
ington, D. C. (Charles F. Smithson, father and custo¬ 
dian) ; Thomas Smithson, Infant, 484 G Street, S. W., 
Washington, D. C. (Charles F. Smithson, father and 
custodian); Charles F. Smithson, as assignee of Bell 
Callahan, 484 G Street, S. W., Washington, D. C.; 
Charles F. Smithson, 484 G Street, S. W., Washington, 
D. C.; Lester C. Smithson, 481 G Street, S. W., Wash¬ 
ington, D. C.; Gertrude Lillian Harris, (also known 
as Gertrude Dorsey), 819 Delaware Avenue, S. W., 
Washington, D. C.; Washington Humane Society, 
a corporation, 1231 New York Avenue, N. W., Wash¬ 
ington, D. C. (H. Vanley Empt, Secretary); Lucy 
Green, 315 C Street, S. W., Washington, D. C.; Addie 
Bishop, 506 G Street, S. W., Washington, D. C.; Harry 
Pearson, 481 G Street, S. W., Washington, D. C. ; J. T. 
Coghill, as Trustee of the Third Christian Church, 
2 460 N Street, S. W., Washington, D. C.; R. L. Balder- 

son, as Trustee of the Third Christian Church, 5730 
4th Street, N. W., Washington, D. C.; Vernon R. Soper, 
as Trustee of the Third Christian Church, 1636 22nd 
Street, S. E., Washington, D. C.; National Metropoli¬ 
tan Bank of Washington, as assignee of Gertrude 
Lillian Harris, 613 15th Street, N. W., Washington, 
D. C., Defendants. 
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Complaint for Substitution of Testamentary Trustee In¬ 
structions to Substituted Trustee Declaratory Judg¬ 
ment 

1. Jurisdiction is founded on Section 94, Code of Laws 
for the District of Columbia, 1904, Section 274-D Judicial 
Code, Title 28, U. S. C. A. Section 400, Rule 57 Federal 
Rules of Civil Procedure and Practice, and the general 
jurisdiction of the courts of equity. 

2. The Plaintiff, Bell Callahan, formerly Isabell Patton 
and described in the Will of Benjamin E. Smithson, De¬ 
ceased, as Isabel Patton (at one time Mrs. William A. 
Smithson) was named by the decedent in his last will and 
testament, aforesaid, as testamentary trustee. The said 
Benjamin E. Smithson died March 4, 1939, and the said 
Bell Callahan immediately entered upon her duties as trus¬ 
tee, as hereinafter appears more fully. 

3. The Defendants, Carrol Smithson, Dixie Smithson and 
Thomas Smithson, arc the infant children of Charles F. 
Smithson and they are named as residuary beneficiaries un¬ 
der the testamentary trust in the will of the said Benjamin 
E. Smithson; the Defendant Charles F. Smithson is the 
father of the infant defendants and their custodian, he is 
also heir at law of the decedent, and by assignment from 
the said Bell Callahan is a beneficiary under said testa¬ 
mentary trust to the extent of $1,000.00; the Defendant 
Lester C. Smithson is heir at law of the decedent and the 
said Charles F. Smithson and the said Lester C. Smithson 
are the sole heirs at law and next of kin of the said Ben¬ 
jamin E. Smithson, deceased; the Defendant Ger- 

3 trude Lillian Harris, also known as Gertrude Dorsey, 
is a beneficiary under the testamentary trust, afore¬ 
said, to the extent of $25.00 and by reason of caring for the 
dog of the decedent, under the testamentary trust aforesaid, 
is entitled to a further sum, the exact amount of which the 
Plaintiff is unadvised, all of her interest, however, has been 
assigned to the National Metropolitan Bank of Washing- 
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ton, also a defendant herein; the Defendant, the Washing¬ 
ton Humane Society, designated in the said testamentary 
trust as the Humane Society, is a beneficiary under the 
terms of said testamentary trust to the extent of $100.00; 
the Defendant, Lucy Green, is a beneficiary under the terms 
of said testamentary trust to the extent of $25.00; the De¬ 
fendant, Addie Bishop, is a beneficiary under the terms of 
said testamentary trust to the extent of $100.00; the Defen¬ 
dant, Harry Pearson, is a beneficiary under the terms of 
said testamentary trust to the extent of $600.00: the De¬ 
fendants, J. T. Coghill, R. L. Balderson and Vernon R. 
Soper, are sued in their official capacities as sole Trustees 
of the Third Christian Church which is a beneficiary under 
said testamentary trust to the extent of $100.00. 

4. The Plaintiff, Bell Callahan, desires to resign her office 
as testamentary trustee under the will of Benjamin E. 
Smithson, deceased, as soon as this Court may accept her 
resignation and appoint and qualify a substituted trustee. 

5. The Plaintiff entered upon her duties as testamentary 
trustee under the will of Benjamin E. Smithson, deceased, 
upon the death of the said Benjamin E. Smithson, March 
4, 1939, during which time she has accumulated rents and 
profits from the real estate in her charge, sold and conveyed 
one piece of real estate which was unimproved, and trans¬ 
ferred to the Administrator, C.T.A., of the estate of Ben¬ 
jamin E. Smithson, deceased, sufficient money to pay the 
costs of administration, all of the debts of the said Ben¬ 
jamin E. Smithson as set forth below: 

4 By sale of undivided l/8th inter¬ 
est in Lots 16, 17, 42, and 821 
in Square 540 $ 737.50 

By settlement on above sale 3.78 

C. H. Parker Co., rents from real 
estate 1,976.81 

To Arthur C. Houghton, ap¬ 
praisal fee for sale 


$ 20.00 
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To Chas. W. Steers, appraisal 
fee for sale 15.00 

To Harry J. Daly, retaining fee 50.00 

To John M. Green, Treas., for 
taxes Lots 55-56, Block 13, 

Herald Harbor, Maryland 1.46 

To Charles F. Smithson, Admin¬ 
istrator, C.T.A., to pay costs 
of administration and debts 1,976.81 

To Bell Callahan, trustee’s com¬ 
missions 135.90 

To costs filing this action, to Clerk 10.00 

to Marshal 5.00 

To Collector of Taxes, D. C., in¬ 
heritance tax 191.04 

To Margaret P. Arthur, notary 
fees 1.00 

Balance on deposit National 
Metropolitan Bank 311.88 


$2,718.09 $2,718.09 
Subject to attorney fees. 

6. Under the testamentary trust aforesaid, the trustee 
is directed 

“4th. To supervise and pay for the erection of a stone 
monument in memory of my family at a cost not to exceed 
Two Thousand Dollars ($2,000.00).” 

There appears to be a small stone already erected on the 
family plot and the Trustee does not know whether it w T as 
the intention of the decedent to remove stone already 
erected and replace the same with the larger and more ex¬ 
pensive stone described above, or whether the testator 
overlooked the fact that a stone was already on the plot. 

7. The said testamentary trust further provides 

“3rd. One Dollar ($1.00) a day for the maintenance and 
support of my faithful dog, and to pay for her interment, 
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and the trustee shall select a suitable boarding place for 
my dog.” 

The Trustee permitted the servant of the decedent who had 
been caring for the dog during the illness preceding the 
death of Benjamin E. Smithson to continue to care for the 
dog which was a small female dog which lived in the home 
of the decedent. This dog died, the Trustee is advised, Oc¬ 
tober 29,1939, which fact came to the attention of the 
5 Trustee months after the death. The Defendant 
Gertrude Lillian Harris, the servant of the decedent 
as aforesaid, was caring for the decedent’s dog and this 
Defendant now claims the sum of $1.00 per day for the 
maintenance and support of said dog in view of the provi¬ 
sions of the trust as set forth above, which claim amounts 
to $239.00 for care from March 4,1939, to October 29,1939, 
seven months and 25 days. The Trustee believes that the 
decedent set the amount of $1.00 per day to cover possible 
expense to the Trustee if the dog was placed in a kennel and 
that the amount claimed by Gertrude Lillian Harris is ex¬ 
cessive. 

8. The said testamentary trust further recited 

“12. To accept and receive a commission of five percent of 
such funds as may come into her hands by reason of her 
office as trustee herein, exclusive of gift or devise or com¬ 
mission as executrix.” 

9. The Trustee has had to employ counsel for advice and 
direction in the handling of this trust, with him has nego¬ 
tiated the sale of one piece of real property on which no 
income was being received and on the sale of which no real 
estate commissions were paid, arranged for banking facili¬ 
ties for her trust funds, had appraisals made of real estate, 
drew and filed inheritance tax returns and assisted in set¬ 
tling the estate of William A. Smithson, who was a pred¬ 
ecessor in title to much of real estate in this trust, and gen¬ 
erally did all of those things which became necessary to ful¬ 
fill the obligations of her trust and office. 
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10. The aforesaid testamentary trust further directs the 
trustee 

“. . . and with power to reinvest any proceeds by deposit¬ 
ing such proceeds in a national bank, and with power to 
perform any and all other acts that may be necessary in the 
premises to more effectually carry out the trusts herein 
created; . . . ” 

The Trustee believes that in view of the fact that this trust 
may continue for fifteen or more years and yield a substan¬ 
tial income "which will accumulate, the use of a national bank 
where interest is so small would not be in the best interests 
of the trust estate, and the Trustee further believes that 
this Court should instruct the Trustee that under the pro¬ 
vision of the said trust “. . . and with power to per¬ 
form any and all other acts that may be necessary in 
the premises to more effectually carry out the trusts 
6 herein created . . . ” the Trustee should, if substan¬ 
tial sums accumulate to the credit of the trust estate, 
reinvest in some securities, bonds or property approved by 
this Court so that the estate will not be limited to the small 
return which a national bank is now paying on deposits. 

11. The corpus of the aforesaid trust estate is as follows: 

Total 

Square Lot Improvements Assessment 
LTndivided one-half Interest 


498 

806 

Garage 

$ 962.00 

$ 481.00 

498 

SOS 

Unimproved 

162.00 

81.00 

498 

826 

2 story brick dwelling 

4,546.00 

2,273.00 

498 

871 

Garage 

1,166.00 

583.00 

498 

872 

Garage 

962.00 

481.00 

498 

873 

Garage 

2,169.00 

1,084.50 

501 

815 

2 storv brick dwelling 

4/ O 

1,730.00 

865.00 

502 

836 

Garage 

353.00 

176.50 

502 

835 

2 story brick dwelling 

2,400.00 

1,200.00 

502 

834 

2 story brick dwelling 

2,391.00 

1,195.50 
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502 

167 

Garage 

1,698.00 

849.00 

652 

63 

2 story brick dwelling 

1,302.00 

651.00 

652 

64 

2 story brick dwelling 

1,057.00 

528.50 

652 

65 

Unimproved 

225.00 

112.50 

652 

66 

Unimproved 

225.00 

112.50 

652 

67 

Unimproved 

225.00 

112.50 

652 

78 

Unimproved 

1,537.00 

768.50 

871 

42 

2 story brick dwelling 

10,075.00 

5,037.50 

Undivided five-eights Interest 



467 

810 

Unimproved 1 ft. strip 

13.00 

9.38 

498 

S28 

2 story brick dwelling 

3,241.00 

2,025.63 


498 874 Unimproved 272.00 170.00 

Wherefore, the Premises Considered, the Plaintiff prays: 

1. That a guardian ad litem be appointed to report to 
this Court on the interests of the three minor children, de¬ 
fendants herein. 

2. That she be permitted to resign as testamentary trus¬ 
tee under the Will of Benjamin E. Smithson, deceased, and 
that she be relieved of her obligations as such trustee. 

3. That this Court appoint a competent and qualified trus¬ 
tee to act as substituted trustee under the said Will of Ben¬ 
jamin E. Smithson, deceased. 

4. That the Court instruct the trustee to erect a new 
grave stone on the family plot of Benjamin E. Smith- 

son. 

7 5. That the Court direct the trustee to pay a sum 

certain to Gertrude Lillian Harris for the care and 
maintenance of decedent’s dog, based on the work and ex¬ 
pense efforts expended by the said Gertrude Lillian Harris. 

6. To instruct the trustee that substantial sums of money 
accumulated in the said trust estate shall be invested under 
the direction of this Court. 

7. To approve and ratify her collections and expenditures 
as set forth hereinbefore. 

8. To allow her a commission as trustee of five percent 
of all monies coming into her hands as such trustee. 
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9. To direct the payment of counsel for the trustee from 
funds in the trust estate for services rendered to date. 

10. To interpret the Last Will and Testament of Ben¬ 
jamin E. Smithson, deceased, with respect to the payment 
of money for care of decedent’s dog, investment of accumu¬ 
lated funds, erection of new grave stone. 

11. To give judgment declaring the rights of parties, du¬ 
ties of the trustee, and interpretation of the Last Will and 
Testament of Benjamin E. Smithson, deceased, and the tes- 
tamentary trust therein contained. 

12. For such other and further relief as to this Court 
may seem just and proper in the premises. 

BELL CALLAHAN, 
Testamentary Trustee under 
the Will of Benjamin E. Smith- 
son, Deceased, Plaintiff 

HARRY J. DALY 

Attorney for the Plaintiff 
Metropolitan Bank Building 
Washington, D. C. 

District of Columbia, ss: 

Bell Callahan, being first duly sworn according to law, on 
oath deposes and says that she has read the foregoing Com¬ 
plaint by her subscribed and knows the contents thereof, 
and that the matters and things therein stated upon her own 
knowledge are true and those stated upon information and 
belief, she verily believes to be true. 

BELL CALLAHAN, 

Subscribed and sworn to before me this 30th day of Au¬ 
gust, 1940. 

MARGARET P. ARTHUR 
(Seal) "Notary Public, D . C. 
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8 Endorsed: Filed Jan 14 1941 Charles E. Stew¬ 
art, Clerk 

Order Accepting Renunciation and Substituting Trustee 

Upon consideration of the petition and account filed 
herein by Bell Callahan for permission to resign as testa¬ 
mentary trustee of the estate of Benjamin E. Smithson, 
deceased, and of the answers filed thereto by all of the de¬ 
fendants, except the minors, and of the report filed on be¬ 
half of said minors by the duly appointed guardian ad 
litem; and it appearing to the Court that said trustee has 
been serving as such, without bond under the directions 
of the will; it is by the Court this 11th day of January, 
1941, 

Adjudged, Ordered, and Decreed that the resignation of 
Bell Callahan, testamentary trustee of the estate of Ben¬ 
jamin E. Smithson, deceased, be and the same is hereby 
accepted; and that the said Bell Callahan be and she 
hereby is dismissed and discharged of her trust herein, but 
only upon the filing herein of the acceptance of the trust 
on the part of her successor herein named, and it is further 

Ordered that Charles F. Smithson be and he hereby is 
appointed as substitute trustee in the place and stead of 
Bell Callahan, to act herein as such substitute trustee with 
I all powers of management, direction, and right to fees 
vested in the said Bell Callahan under the will of the said 
Benjamin E. Smithson, deceased; without, however, any 
liability on the part of the said Charles F. Smithson, 

9 as substitute trustee, for any investment heretofore 
made by his predecessor trustee or for any use by 

his said predecessor of the property contained in her trust 
i estate, and the said Charles F. Smithson is hereby author¬ 
ized to retain and continue in his discretion and without 
liability on his part for depreciation, any and all such in¬ 
vestments and usages until the termination of this trust, 
upon the filing of an undertaking by the said Charles F. 
Smithson in the amount of Two Thousand Dollars, condi- 
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tioned upon the faithful performance of the trust in him 
reposed; and it is further 

Ordered that the first and final account by Bell Callahan, 
testamentary trustee, be and the same hereby is ratified and 
approved; and it is further 

Ordered that the substitute trustee be and he hereby is 
directed to pay from proceeds of this estate trustee’s fee in 
the amount of $160.69, and to accept the receipt of said 
predecessor trustee, take credit for the payment aforesaid 
in his account; and it is further 

Ordered that the costs of this proceeding be paid out of 
the proceeds of this estate, including compensation to 
Needham C. Turnage in the sum of $150.00 for services 
rendered as guardian ad litem under appointment of this 
court. 

BOLITHA J. LAWS 
Justice. 

Consented to: 

HARRY J. DALY 
Attorney for Petitioner. 

NEEDHAM C TURNAGE 
Guardian ad Litem for Dixie 
Smithson, Carrol Smithson, 
and Thomas Smithson, Infants. 

I consent and accept the above trust, and consent to the 
passing of the order. 

CHAS. F. SMITHSON 

• #*#•*•••• 

10 Endorsed: Filed May 22 1943 Charles E. Stew¬ 
art, Clerk 

Petition for Instructions 

Charles F. Smithson respectfully represents to this Hon¬ 
orable Court as follows: 

1. That he is the duly qualified and acting substituted tes¬ 
tamentary trustee appointed by Court in this cause. 
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2. That this Court obtained jurisdiction upon Complaint 
filed herein by Bell Callahan, the original testamentary 
trustee under the Will of Benjamin E. Smithson, deceased; 
that said trustee resigned her office and your petitioner 
was appointed in her stead; that said Complaint prayed for 
the appointment of a guardian ad litem, whose final report 
was duly filed and the guardian ad litem dismissed; that 
said complaint also prayed for the appointment of a sub¬ 
stituted testamentary trustee, for instructions, for ratifica¬ 
tion of expenditures and commissions of the original testa¬ 
mentary trustee, to direct payment of counsel fee, to inter¬ 
pret the Will of Benjamin E. Smithson, and to declare the 
rights of the parties, duties of the trustee and interpreta¬ 
tion of the Will aforesaid; that this Court has passed on 
the issues raised and there is nothing further before this 
Court. 

3. The Clerk of the Court has repeatedly requested your 
petitioner to file an account and statement of assets. Your 
petitioner has refused to comply with this request since he 
is advised and believes the Court no longer has jurisdic¬ 
tion in this cause and the continued payment of Court costs 
and Auditor’s and attorney’s fees appears to be an unwar¬ 
ranted drain on the resources of this testamentary trust 
which is small. 

Wherefore, the premises considered, your Petitioner 
prays: 

11 1. That he be instructed as to whether he should 

file a statement of assets and account each vear. 

2. For such other and further relief as may seem just 
and proper in the premises. 

Respectfully submitted, 

CHARLES F. SMITHSON 
Substituted trustee 
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District of Columbia, ss. : 

Charles F. Smithson being first duly sworn according to 
law on oath deposes and says that he has read the foregoing 
petition by him subscribed and knows the contents thereof; 
that the matters and things therein set forth upon his own 
knowledge are true and those stated upon information and 
belief he verily believes to be true. 

CHARLES F. SMITHSON 

Subscribed and sworn to before me this 21st day of May, 
1943. 

JOSEPH NEWTON BREWER, JR. 
(Seal) Notary Public, D. C. 

HARRY J. DALY 

Attorney for Petitioner 
Metropolitan Bank Building 
Washington, D. C. 

12 Endorsed: Filed Jun 9 - 1943 Charles E. Stew¬ 
art, Clerk 

Order on Petition for Instructions 

Upon consideration of the petition for instructions filed 
herein on the 28th day of May, 1943, and points and authori¬ 
ties in support thereof, as to whether Charles F. Smithson, 
substitute trustee heretofore appointed by this Court, 
should file annual accounts and reports under Local Civil 
Rule 22, it is this 9th day of June, 1943, 

Ordered that the said substitute trustee is administering 
the trust under jurisdiction of this Court and is hereby re¬ 
quired to file an annual account and report under Local 
Civil Rule 22. 

EDWARD C. EICHER 
Chief Justice. 




